ACCESSORY. See Criminat Law, 15, 16. 


ADJOURNMENT. 
1. If after adjournment irregularly granted, the party appears, 
and goes to trial, it is a waiver of the irregularity. Low vs. 
Commissioners of Pilotage, . : = ‘4 . 302 
2. It seems, that the right of adjournment may be exercised by 
any tribunal, when essential tothe ends of justive. . . Ibid. 


ADMINISTRATION. See ApMINISTRATORS AND EXEcuTORS, 
passim. 


ADMINISTRATORS AND EXECUTORS. 

1. An administrator cannot be called to account, for the alleged 
waste of his intestate, committed on an estate, whereof he was 
executor, by bill brought by a legatee or a creditor of such 
wasted estate. The legal representative of such estate, must 
bring the suit. Welman v. Armour, 


2. A general release or receipt, in full of all demands, will not 
extend to claims held by such releasor, as executor. Wiggins 


v. Norton, : 

3.::When an estate is not competent, or barely so, to the pay- 
ment of debts, in granting administration, a creditor will be 
preferred to the next of kin. Sturges v. Tuffts, 

4. Quere, if the non-resident rext of kin, who are thereby prohi- 
bited from administration, can constitute an agent for that 
purpose. 3 : | : - p . Ibid. 

5. An heir or legatee is not entitled to take possession of any 
part of the estate of his ancestor or testator, until it be deliver- 
ed to him by the act of the legal representative, or the law. 
Albritton v. Bird, P . ‘ . ° - 93 
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ADMINISTRATORS AND EXECUTORS—continvep. 
6. A Court of Ordinary in all applications for probate or adminis- 


tration should conform to the practice of similar jurisdictions in 
England ; at all events to such an extent as to give the appel- 
late jurisdiction, a knowledge of the facts or doctrines, which 
formed the basis of the judgment of the inferior tribunal. 
Tupper v. Atwood, ° . , ° * . 100 
7. Quere, if the individual note of the executor of an estate, taken 
by a simple contract creditor thereof, would operate to charge 
the executor personally, and to discharge the estate from such 
debt. Habersham v. Huguenin, et. al., : ° . 376 
See Equity, 32, 33, 42, 52. 
Executor de son tort, passim. 
FunEerAL Expenses, 1. 
Money, 3. 
Trusts, 1, 2, 3, 4. 


ADVERSE POSSESSION. See Egurry, 51. 
AFFIDAVIT OF ILLEGALITY. See Morrteagag, 4. 


AGENT. See AprEAL, 3. 
Process, 1. 


AMENDMENT. 
1. A Court has the discretion to allow a writ to be amended, by 
the insertion of the name of a party, as defendant, even after 
plea of abatement filed for the want of proper parties. Coombs 
v. Isaac Low g& Co., . . - s . 395 


See ATTACHMENT, 1. 


APPEAL. 

1, An appeal from the verdict of a petit Jury of the Inferior or 
Superior Courts to a special Jury of the Superior Court, is 
considered as a de novo investigation, and new and additional 
testimony may be admitted upon the trial of such appeal. 
Tupper vy. Atwood, . ; ; ° . . 100 

2. But an appeal from the Court of Ordinary to the Superior 
Court, is an appeal from the judgment of the former tribunal, 
founded on the evidence adduced to it, and no other evidence 

should be received by the appellate jurisdiction, . . Ibid. 
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APPEAL—conrTINUED. 
3. An agent in fact who had applied for letters of administration, 


in the name of his principals, a commercial house resident and 
present, has no right to enter or prosecute an appeal from the 
judgment of the Court below, in his own name, s - 100 
4. An appeal cannot be entered from the judgment of the Court 
founded on special verdict. Lewden vy. Gribbin, » « 187 
See CerTiorar!, 6. 
INTEREST, 3, 4, 5. 
JupGMENT, 3, 4. 


APPEARANCE. See Procgss, 1, 2, 3. 
ARBITRATION. 


1. An agreement to submit the controversy to arbitration, is am 

admission that the pleadings in the cause are perfect. Boog 

v. Bayley, ‘ , ‘ ; : : . 190 
2. A lis pendens, either in Chancery, or common law, may be sub- 

mitted to arbitration by agreement, without an order of Court. Ibid. 
3. And where by the agreement entered into, the award was to be 

made a rule of Court, and judgment entered thereon, and judg- 

ment was entered without objection, all pre-requisites will be 

presumed to have been complied with, ; ? . Ibid. 
4, When the arbitrators, meaning to follow the law, mistake it, 

it is a good ground for setting aside their award, so far as it 

is affected by that mistake. Champneys v. Wilson, . 206 
5. But if, without reference to the law, they make an equitable 

decision, it is no objection to the award, that in some point, it 

is against law. ‘ : ° ‘ ° . Ibid. 
6. Where by the terms of submission, two persons were to be ap- 

pointed, with power, if they should disagree, to call in “a 

third,’ and upon such disagreement, a third person was called 

in, and signed the award with one of the other arbitrators; 

held, that such third person was only an arbitrator, and that 

therefore there was no necessity for him to convene the other 

arbitrators to deliver to them his decision, . : . Ibid. 


ARREST OF JUDGMENT. 








1. Causes of arrest of judgment are confined to objections, which 
arise upon the face of the record itself, and the Court must be 
governed by that alone, in determining them. State v. Allen, 518 
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ASSIGNMENT. See Equity, 3. 


ATTACHMENT. 
1. Where an attachment was directed “to the Sheriff of the 


county of Chatham,” instead of “to all and singular the She- 

riffs and Constables of this State ;” held, that it might be 

amended, it being addressed to one of the individuals entrust- 

ed by law with its execution, and there being something there- 

fore toamend by. Smetsv. T. g J. Weathersbee, . . 587 
2. All the statutes relating to attachments, being in pari materia, 

must be taken together, ‘ ‘ , ‘i . Ibid. 
See Bitts or ExcuanGeE AND Promisory Nores, 3. 


SHEFF, 3. 


ATTORNEY. See Equity, 6. 
Warrant OF ATTORNEY, 1, 2. 


AUCTION. See Strat. or Fraups anv PersurieEs, 3. 
AWARD. See ARBITRATION, 3, 5. 
BAIL. See Criminat Law, 5,6, 27, 28, 29, 30, 31. 


BAILMENT. 
1. In an action against a bailee, the questoin of negligence, is a 


question of law for the Court to determine. Morel v. Roe, . 19 
2. But the facts from which it is, or is not inferred; must be 
found by the Jury. ° ‘ ° > . . Ibid. 
3. In contracts for conveying goods on freight, there is an im- 
plied undertaking by the carrier, that he has a competent 
knowledge of the navigation, and he will be liable for a loss, | 


occasioned by a want of such knowledge, _. : . Ibid. 


BANK NOTE. 
1. A party who proves the loss of a Bank note, is entitled to have 


the same established as a lost paper, by pursuing the method 

prescribed by the rule of Court, and to require payment of said 

established note from the Bank from whence it issued. Waters 

v. Bank of Georgia, et, al., < ; . . 193 
2. But he will be compelled, before payment of the same, to in- 

demnify the Bank from all liability on the original note. . Ibid. 


See ConsTiITuTIONAL Law, 3. 
Criminat Law, 40. 
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BANKS. 

1. If the capital of a Bank cannot be usefully employed in loans; 
there can be no objection to investing a portion thereof in the 
purchase of its own stock. And the Directors of the Bank 
have aright to dispose of the stock so purchased by them. 
Hartridge, et. al. v. Rockwell, et.al.;  . ; F . 260 

2. And onthe re-sale of such stock, the Stockholders of the 
Bank have no right to a preference in the purchase. . Ibid. 

3. The Managers or Directors of the affairs of a Corporation 
cannot be considered as Trustees, or prohibited as such, from 
the purchase of the trust property or stock, belonging to the 
Corporation. ‘ ‘ ‘ ‘ . . bid. 

See ConsTITuTIonaL Law, 3. 

Criminat Law, 20. 


BEDDING. See Distress Warrant, 1. 
BILLS OF CREDIT. See Constirutrionau Law, 3. 
BILL OF EXCEPTIONS. See Cerrioranrt, 2, 3, 4, 9. 


BILLS OF EXCHANGE, AND PROMISSORY NOTES. 

1. The omission by the indorsee and holder of a note to charge 
in execution a prior indorser, (who had been surrendered by his 
bail before judgment, and discharged in consequence of such 
omission,) will not operate to discharge a subsequent indorser 
from his liability to such holder. Wakefield v. Lambert, 


. A party toa negotiable instrument may testify to facts, which 


do not prove it to have been originally void; as payment, &c. 
Wendell vy. George, . ‘ : . . : 
. J. E. W., one of the mercantile firm of J. E. W. & Co. of 
Savannah—(whose commercial house was in Liverpool,) whilst 
in the latter place, drew his individual bill in favor of the plain- 
tiffs, on his house in Savannah, who accepted the same, but 
afterwards suffered it to be protested for non-payment: held, 
that the payees of said bill were entitled to take out process of 
attachment, against the individual estate of the non-resident 
drawer, as drawer, in addition to the remedy by action against 
the firm of J. E. W. & Co. as acceptors. Richardson, et. al. 
v. White, r ‘ 4 , : - . O38 


T. 3. 
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BILLS OF EXCHANGE, AND PROMISSORY NOTES—continurp. 
4. The payee or indorsee of a bill of exchange, may in default of 


payment, sue all the parties to it at the same time, and an ac- 
tion against one, will not debar his remedy against the others. Ibid. 
5. And such payee or indorsee may maintain his action against 
. Ibid. 
6. The master of a vessel consigned to G. wrote a letter by H. 
the Pilot who carried the vessel out, informing G. that the ship 
had crossed the bar in safety, and requesting G. to pay H. $35, 
the amount of pilotage due, “ and oblige your obedient, &c.”’ 


the drawer, without previously suing the acceptor. 


H. indorsed on the letter, “ Pay to L. or order.” 


D. a credi- 


tor of H. sued him, and garnisheed G. (as the creditor of H.) 
who returned under oath, that previously to such garnishment, 


L. had presented such letter indorsed as above, and that he 
(G.) had promised to pay the amount to L. Quere, if such 
letter was a bill of exchange, or an order in the nature of a 


chose in action. * 
7. Held, that if considered as a bill of exchange, the indebtedness 


Dibble v. Gaston, 


of G. as acceptor, created a liability to L. the then holder, and 


not to H. who had parted with his interest in it. 


- 444 


Ibid. 


Held, also, that if it was a chose in action, the indebtedness of G. 


was created only by his promise, and that this being made to L. 
produced a privity of contract between G. and L. only, and 


BILL OF REVIVOR. See Equity, 13. 


BONDS. 


that therefore G. had never been the debtor of H. 





1. A Bank was incorporated, with the power to appoint necessa- 
ry officers, to take bonds from them, and to make all necessa- 
ry by-laws, rules and regulations. By one of the by-laws of 
such corporation it was provided, that it should be the duty of 
every other officer of the Bank, to perform such services as 
might be required of them, by the President and Cashier. In 
an action against principal and sureties, on a bond given by a 
bookkeeper of said Bank, conditioned for the faithful perform- 
ance of the duties of his office, and all other duties required of 
him in said Bank, &c. held, that the bond was taken in confor- 
mity to, and authorized by the charter. Planters Bank, v. 


Lamkin, 


Ibid. 






29 
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BONDS—conTINvED. 

2. And where such bookkeeper, whilst in the discharge of * other 
duties in said Bank,” fraudulently took large sums of money 
therefrom ; held, that the securities on his official bond, were 
liable to the amount of their bond. . : “ Ibid. 

3. The failure of obligee to notify to the securities of the obligor, 
the delinquency of their principal, as soon as discovered, will 
not relieve them from their obligation. ‘ ° Ibid. 

4. In an action of debt on a penal bond, conditioned for the pay- 
ment of a lesser specified sum of money on a day certain, the 
sum mentioned in the condition, and all interest due thereon 
may be recovered, without reference to, and though it exceed 
the penalty of the bond. Moss v. Wood, 4 A 

See InTEREsT, 1, 2. 

Suerirr, 4, 5. 


BRUNSWICK. 
1. Neither the legal nor equitable title to the vacant lands inthe 
town of Brunswick, resides in the Commissioners. If the State 
has made an improvident or mistaken grant thereof, the State 
only can take advantage of it. Commissioners of Brunswick 
v. Dart, r . ; : ; ‘ . 497 


BURGLARY. See Criminat Law, 1, 2. 


CERTIORARI. 

1. The Constitutional writ of Certiorari is applicable to the er- 
rors of inferior jurisdictions, contra-distinguished from the “ In- 
ferior Court: the Judicial writ of Certiorari is alone appli- 
cable to the “ Inferior Court” as before waite Ex 
parte Simpson, : : - 111 

2. The necessity of exceptions pe 20 _ notice, applies only 
to the judicial writ. . ° : . ° Ibid. 

3. It seems, that if a party seek to avail himself of an error of the 
Court, so as to carry up his case by Certiorari, he must reduce 
his exceptions to writing at the time, and tender them during 
the trial. Low, Taylor & Co. v. Goldsmith, 5 . 288 

4. And where no exceptions had been tendered during the term, 
but were presented to the individuals composing the Court, 
separately, and on a succeeding day, and were thus signed by 
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CERTIORARI—contTinveEp. 
them, and such exceptions were contradicted by a statement 


signed by the same Judges, the rule was refused “upon the 

great irregularity of the proceedings.” ‘ ; . 288 
+- 5, Where a new jurisdiction is created by statute, proceeding ac- 

cording to the course of the common law, the Superior Court 

can cause its proceedings to be brought up, and correct its 

errors. But where such newly created jurisdiction is summary, 

and does not proceed according to the common law, the Supe- 


rior Court wil], on Certiorari, confirm or quash its proceedings. 


Commissioners of Pilotage vy. John Low, et. al., 

6. A Certiorari may issue to bring up a decision of the Court of 
Ordinary, notwithstanding, that by the law of Georgia, an Ap- 
peal is given from the same tribunal to the Superior Court. 
Roser v. Marlow, et. al., F a a 

7. The petitioner for Certiorari must either be a party to the 
record, or one who has a direct and immediate interest in it, or 
is privy thereto. ; ‘ : : : . Ibid. 

8. The writ of Certiorari issues as well at common law, as by 
statute. It is a constitutional writ. The Judiciary Act of 
1799, so far as it relates to Certiorari, is an affirmative statute, 
without a negative express or implied. The mode prescribed 
by it is accumulative; at all events, so far as relates to the pro- 
ceedings of other Courts than the “ Inferior Court,” . Ibid. 

9. It is not necessary that exceptions should be taken in the 
Court below, in order to bring up a decision of a Court of Or- 
dinary. é ; ; . : ‘ . Ibid. 


CHALLENGE FOR CAUSE. 
1. The prisoner on being put upon his trial, challenged a juror 


peremptorily, and he was set aside. The Jury, after hearing 
the evidence, not being able to agree, were discharged by con- 
sent. The prisoner was again put upon his trial at the same 
term, and one of the jurors whom he had challenged peremp- 
torily at the former trial, being again presented to him, was 
challenged by him for cause, and the cause assigned was, that 
he had set him aside peremptorily on the former trial, and there- 
by created a prejudice on his mind. Held, that it was not a 
good challenge for cause. State v. Henley, , : 
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CHANCERY. See Equiry, passim. 


CHOSE IN ACTION. See Brus or ExcHancE AND Promissory 
Norges, 6, 8. 


CIRCUIT COURT, U.S. See Equiry, 35. 


CLAIM. 
1. A claimant in a claim case, is confined to his own right, and 
cannot set up an outstanding title in a third person, to defeat 
the levy of plaintiff. Forsyth v. Marbury, . . . 324 


COMMISSIONERS. See Equity, 6. 

COMMON AND STATUTE LAW. See Enetanp, 1, 2. 
COMMON CARRIER. See Bartmenrt, 3. 
CONFESSION. See Crimtnat Law, 29, 80. 


CONSIDERATION. See Deep, 1, 2. 
Strat. or Fraups anp Persvurigs, 1, 2. 


CONSTITUTIONAL LAW. 

1. An ordinance of the City Council of Savannah, passed under 
the authority of an Act of the Legislature of Georgia, imposed 
a tax on all goods, &c. not the produce of the State, sold on 
commission by any person residing within the city : held, that 
such tax was not an impost or duty on imports, but that it was 
a legitimate exercise of the power of a State to regulate its in- 
ternal commerce. Cumming v. Mayor and Aldermen, gc. . 26 

2. The same ordinance required the city Treasurer, in default of 
any person to make his return of such sales within the time 
prescribed, to assess the value of goods sold by said defaulter, 
from the best information he could obtain, and to issue his war- 
rant of distress for the amount of such assessment ; held, that 
such arbitrary assessment was violative of private right, unau- 
thorized by the State law, and unconstitutional. $ . Ibid. 

3. A Bank bill, issued by an institution taking its franchises from 
State authority, for the mere legal conveniences of a corporate 
body, is not a bill of credit, within the inhibition of the Consti- 
tution U.S. State v. Calvin, et.al., . d : . 151 

4. The States retain the power to legislate upon the subject of 
Pilotage, within their own territories and over their own citi- 
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CONSTITUTIONAL LAW—contTINveEp. 
zens, unless such legislation interfere with, or is contrary to 
an Act of Congress, passed in pursuance of the Constitution. 
Low vy. Commissioners of Pilotage, , ‘ ° . 302 
5. It seems, that the constitutionality of a legislative act cannot 
be decided on, on application for certiorari, or other summary 
way. . : ‘ . : . : - Ibid, 
6. The negligence of a Pilot, which authorizes his suspension, is 
not a “crime,” or “criminal proceeding,” within the meaning 
of the Constitution of the United States, or the amendments 
thereof. ‘ ° ° ‘ : . Ibid. 
7. Neither is the womettins against him under the Legislative 
Acts of Georgia, a “suit at common law,” within the meaning 
of the VII Art. of the amendments of the Constitution U. S. Ibid. 
8. The provision of the Constitution of Georgia, which directs 
that “trial by Jury as heretofore used in this State, shall re- 


main inviolate,” does not- apply to a summary jurisdiction, 
(such as the Commissioners of Pilotage) existing in Georgia, 


before the adoption of the Constitution, and recognized by con- 
temporaneous legislation, judicial exposition, and continual ac- 
quiescence. . . : . : . Ibid. 
9. If there be a doubt upon the vicinal of the law, the 
law ought to be sustained. . . ° - Ibid, 
10. A State law which impairs the obligation of a a contract, made 
prior to its passage, is unconstitutional and inoperative. For- 
_ syth v. Marbury, ° ; ‘ . . 324 
11, And it is equally so, whether sho contract exists in its original 
shape, or has been merged in a judgment. . ° . Ibid. 
12. A statute of limitations to be constitutional and operative, must 
give an allowance of time in futuro, to commence the action. bid. 
13,. A law which prohibits a levy on a portion of the debtor’s pro- 
perty, previously subject to an existing judgment, is unconsti- 
tutional, as it impairs the obligation of a contract. . . Ibid. 
14. Inspection laws may be constitutionally applied, not only to 
the produce of the country to be exported, but to imports 
brought in for the purpose of sale within the State. Green v. 
Mayor and Aldermen of Savannah, . ‘ , . 368 
15. And therefore, an Ordinance of the city of Savannah, made un- 
der the authority of an Act of the Legislature of Georgia, in- 
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CONSTITUTIONAL LAW—conrinvep. 
flicting a penalty on any person who should sell domestic 
liquors within the limits of the city, without. having them 
gauged and inspected by the City Inspector, to whom a.small 
compensation was to be paid by the vendor, was held to be an 
inspection law, and constitutional, both as to the thing to be 
done and the compensation to be made, and that its penalties 
might be properly enforced against the importer of the liquors 
in the original casks, who had sold the same, without having 
them gauged, &c. ° ‘ . ° : - Ibid. 
. The Constitution of Georgia declares, that no bill or ordinance 
shall pass, containing any matter different from what is ex- 
pressed in the title thereof; held, that although under this 
clause so much of a statute as contains matter different from 
what is expressed in the title thereof, will be void, yet that it 
was enough if the title was descriptive generally of the pur- 
poses of the Act, and that it was not necessary that it should 
particularize the several provisions and amendments contain- 
ed in the body of the act. ‘ ° a . Ibid. 
17. The term “State” when used in the Conatitution of the Uni- 
ted States, is confined to a member of the American Confede- 
racy. Seton v. Hanham, - . . ot4 
18. So much of the Act of Congress of orth March, 1804, 88 CX- 
tends the provisions of the Act of 1790, (regulating the mode 
of proving in one State the judicial proceedings, &c. in andes 
ther State,) to the Territories of the United States, so as to pre- 
scribe the mode of proof, or the effect to be given to a judg- 
ment of a Court of a Territory, in the Courts of a State, is un- 
constitutional. ° ’ ‘ ° .. Ibid. 
19. The States possess the right of legislating on the subject. . Ibid. 
20. An Act of the Legislature of Georgia passed in 1834, ap- 
pointed the Mayor and Aldermen of Savannah, commissioners 
of the Jail of Chatham County, with power to appoint a Jailor. 
The custody of the Jail before the passage of this Act, was . 
vested by law in the Inferior Court and Sheriff of the County. 
The Corporation of Savannah having appointed the Jailor, D. 
the then Sheriff, who had been elected before the passage of the 
Act of 1834, refused to deliver the possession of the Jail and 
the custody of the prisoners therein, on the ground, that his 
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CONSTITUTIONAL LAW —conrinvep, 

term of office had not expired ; that he was entitled by law to 
the possesion of the Jail during such term, as incidental to his 
office, and that the Act of 1834 was unconstitutional, so far as 
it related to him : held, (on application by the Jailor appointed 
by the Corporation, for Mandamus, to obtain possession,) that 
said Act was not the exercise of judicial power, and therefore 
did not infringe the Constitution of the State, and that it did 
not violate the Constitution of the United States, by impairing 
the obligation of a contract ; and Mandamus granted. State 
v. Dews, ; : . 397 

21. Public officers under our enaniin are but the nila agents 
of the body politic, and act only for its benefit. Such officers 
have no proprietary interest in their offices; and their duties, 
and rights which are the mere consequence of such duties, may 
be changed during their continuance in office, by the Legisla- 
ture, without violating that clause of the Constitution of the 
United States, which forbids the passage of a law impairing 
the obligation of a contract. . . . Ibid. 

22. Laws passed in the exercise of the ordinary legislative power 
of a State, are not contracts within the purview of the Consti- 


tution of the United States. . : . Ibid. 
23. And laws which repeal or amend tii do not fall beneath 
the constitutional inhibition. ; ° ; . Ibid. 


See Morteaaep, 5, 6. 
CONTEMPT OF COURT. See Jury, 1, 2. 
CONTINUANCE. See Practics, 1, 2. 
CONTRACT. See Consritutionat Law, 10, 11, 21, 22, 23. 


CO-PARTNERSHIP. 
1. A creditor who has obtained judgment against one co-partner 
in his individual capacity, which judgment was anterior to the 
co-partnership, has the right to levy on the partnership effects 
and to sell his debtor’s interest therein, without reference to 
the claim of the creditors of the firm. Ex parte Stebbins and 
2. Such judgment, being a lien on all the property of the debtor, 
which he had at the time of signing thereof, or which he might 





















INDEX. 


CO-PARTNERSHIP—conrinvep. 








thereafter acquire, supersedes the claims of all subsequent cred- 
itors. . ‘ , . ; ’ . Ibid. 
3. S. was a co-partner with M. under the firm of. M. & S., and 
with T. under the style of S. &. T.: after the death of S., M. 
as surviving co-partner of M. & S., sued T. at common law, 
as surviving vo-partner of S. & T., upon transactions which 
had been held between the two firms in the life time of S.— 
held, that such action could not be maintained. Miller vy. 
Thorn, : E , : s . 189 
4. As a general rule, one partner cannot sue another at com- 
mon law. P , , ‘ ‘ ‘ . I id, 
5. A warrant of attorney to carry on a suit, was given to L. & 
M., attorneys at law and co-partners : judgment was obtained 
thereon, and after the death of L. sci. fa. was issued against 
the bail by M. & N., who had entered into co-partnership—held, 
that the co-partnership of L. & M. was revived as to the ca- 
ses brought by them, by the co-partnership of M. & N., and 
that the latter firm had authority to prosecute such process, 
under such warrant of attorney. Nichols, et. al. v. Dennis, et. 
Gis « ‘i ‘ , ‘ 3 : . 188 
6. If on the dissolution of a firm, power be given to one partner 
to collect the debts thereof, such partner may execute a power 
of attorney forself and partners, for the purpose of authorizing 
a third person to collect the same. . ‘ ; . Dbid. 
7. Upon the death of one member of a firm, the representatives 
of deceased partner, become tenants in common with the sur- 
vivor, and are entitled to an account. Shad v. Fuller, . 501 
8. But the survivor is alone responsible af law, for the joint debts, 
and therefore the right to the possession and disposition of the 
joint effects remains with him. ; ; . . Ibid. 
9. An injunction will not be granted at the instance of represen- 
tatives of deceased partner, to restrain survivor from selling 
joint effects at public sale, where there is no charge of fraud 
insolvency, or misconduct, alleged against such survivor, and 
where there is no proof that the account has been withheld for 
an unreasonable time. ‘ ; : ‘ . Ibid. 


U. 3. 
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CO-PARTNERSHIP—continueD. ~ 
10. There can be no objection to a public sale of the joint effects, 







made after public notice, and at a proper time and place. _. Ibid: 


CORPORATIONS. 

1. Private Corporations cannot be deprived of their franchises, 
but by a judicial judgment upon a quo warranto, but public Cor- 
porations, created for the purposes of city government, inay be 
controlled, and have their constitutions amended and altered by 
the legislative power. State vs. Mayor and Aldermen of Sa- 
vannah, 3 . ; 

2. If a corporation be dissolved or surrendered, the offices under 


it share its fate. : - ‘ P i . Tbid. 


3. A political corporation, created for the purposes of municipal 
government, is liable to the superintendance and control of the 
Legislature, which may enlarge, modify, change or restrain its 
charter. Mayor & Aldermen, &c. vs. President, &c. of Sleam- 
boat Company, ° “ 

4. But the Legislature cannot divest such corporation, without its 


consent, of the property legally acquired by it. ° . Ibid, 


5. Nor can such corporation alien or grant the public proper- 
ty, for purposes different from the object of its original appro- 


priation. : - 5 . ‘ . Ibid. 


6. Upon a re-organization of a corporate body, which is essen- 
tially changed thereby, in order to transfer to the new, the par- 
ticular powers of the old corporation, there must be an enabling 
clause, empowering the new corporation to act in the particu- 
lar case, or a general claim, which might embrace the particu- 


lar case. ‘ é Ibid. 


7. Where the legal title to the soil is in a corporation, (or the 
public,) it may maintain an action of ejectment, to recover the 


possession of a street. ‘. ° ‘ ; , . . Ibid. 


8 But it seems, that where only the easement, and not the free- 
hold is in the public, the only remedy for a violatiou of the 


rights is by public prosecution. . . -  . did. 
See Banks, 3. . 
COURT OF ORDINARY—Scee Apm’rs. anp Execurors, 6. 
APPEAL, 2. 


Certiorakrl, 6, 9. 
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CREDITOR—See ApmInISTRATORS AND ExEcutTors, 3. 
Equity, 24, 44, 45, 46. 


CRIMINAL LAW. 








1. If on an indictment for burglary, the Jury find the prisoner 
“guilty of stealing from the dwelling house,” the verdict will 
be set aside, and a new trial awarded. Stale vs. Thompson, 80 
2. An indictment for burglary will not authorize a verdict of 
“larceny, by privately stealing in the house.” The offences 
under the penal code of Georgia, ate distinct in all their pro- 
perties. Burglary must be committed in a dwelling house, and 
“larceny from the house,” in a house “other than the dwel- 
ling house.” State vs. Maloney, ; . 84 
3. It seems that the penal code of Georgia does not inane all 
the criminal law of England, in force anterior to its passage, 
but leaves it as it was, with a restriction only, as to any pun- 
ishment, which may be incompatible with the nature and pur- 
poses of a penitentiary system. ; ; . Ibid: 
4. A person charged with a felony in another State, and fleeing to 
this, may, upon a principle of comity between sovereign States, 
be detained for a reasonable period, for the purpose of afford- 
ing an opportunity to the proper authority, to demand the rae 
oner. Slate vs. Howell, . ‘ . 120 
5. Where a felony of a high grade was charged upon a prisoner, 
it rests in the sound discretion of the Court, whether he shall 
be admitted to bail; and where, on such a charge, the affidavits 
against him are very positive, and there are no extrinsic cir- 
cumstances in his favor, bail will be refused. , 3 . Thid. 
6. Where it appears upon a charge of homicide, that there are fa- 
vorable circumstances in the case, and there is a presumption, 
that the prisoner has been guilty of manslaughter only, the 
Court will exercise its discretion by admitting bail. State vs, 
Wicks, 4 ° ° - 139 
7. The right of a prisoner vileiee the sil of Georgia, to have a 
copy of the indictment, and a list of the witnesses who gave 
testimony before the Grand Jury, is waived by not making the 
demand before arraignment. Sate vs. Calvin, et.al., . - 142 
8. The Court, on motion of the Solicitor General, and upon rea- 
sonable notice to the prisoner, (charged with felony, or with 
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CRIMINAL LAW—continvep. 
a crime, which might subject him to penitentiary imprisonment 
for three years,) will permit the names of witnesses to be en- 
dorsed on the indictment, who did not give testimony before the 
Grand Jury ; and such witnesses may be examined before the 
Petit Jury. . ‘ . ° : ‘ . Ibid. 
9. But without such notice, such witnesses cannot be sworn or 
examined. . ‘ . . ‘ . Ibid. 
10. The 49th Sec. of the 6th div. of . penal code of Georgia, 
prescribes the punishment to be inflicted on a person, who shall 
falsely and fraudulently make, sign, or print, &c. any counterfeit 
note or bill of a bank, &c. The 52d Sec. declares, that if any 
person shall falsely and fraudulently pass, pay, &c. any false, 
forged, counterfeit or altered note, as aforesaid, &c. Held, that 
the latter section must be taken in connexion with the former ; 
that the term counterfeit was sufficient, without the addition of 
the words “in imitation of,” “or purporting to be”—and that 
there was no repugnancy or inconsistency in the sections. 
State vs. Calvin, et. al., ; ‘ F . 15) 
11, An indictment must pursue the very words of the statute up- 
on which it is founded. . F ‘ ° . Ibid, 
12. But it is sufficient, if the counts taken collectively, pursue the 
words. ° ‘ . Ibid. 
13. The indictment mien that the écountertiit bill was a note, 
purporting to be a note of the P. & M. Bank of So. Ca., which 
was the name given by the charter; the tenor of the note as 
set forth, was “ The President, Directors & Co. of the P. & M. 
Bank of So. Ca.” Held, that the addition of the words, “ The 
President, Directors, & Co.” in the note, was a mere designa- 
tion of the persons composing the corporation, who made them- 
selves liable for the payment of the note, and that there was no 


variance or repugnancy between the tenor and purport. Ibid. 
4. In an indictment for forgery, it is not necessary to allege an 

intention to defraud, where the statute, upon which such indict- 

ment is founded, does not contain these terms—such intention 

is embraced in the words “falsely and fraudulently.” . —. ‘Ibid. 
15. Where principal and accessory in a felony are jointly indict- 

ed, itis a matter of discretion with the Solicitor General, 





INDEX. 


CRIMINAL LAW—contTinvEp. 
whether they shall be jointly or severally tried, particularly 
when they have joined in the general issue. . . Ibid. 
16. An accessory jointly indicted with principal in a felony, may 
be a witness for the State, but it seems, not for the prisoner. Ib id. 
17. On an indictment founded on a statute, for the forgery of a 
bank note, it is sufficient to prove it counterfeit by prcof of any 
imperfections. It is not indispensably necessary to disprove 
the hand-writing of the payeeor President. One skilled in the 
matter, is competent to prove, by a comparisen with a genuine 
bill, that the note, the subject matter of the indictment, is a 
counterfeit. . ‘ ; . ° ‘ . Ibid. 
18. Presumptive evidence will be received in proof of any fact in- 
volved in a criminal prosecution. . ‘ P . Ibid. 
19. If the evidence raises a violent presumption, that the offence 
for which the prisoner is indicted, was committed in the county 
where he is tried—it is sufficient. . . . Toid. 
20. The penal code of Georgia prescribes the sani for coun- 
terfeiting, &c. the note of any incorporated Bank, “ whose notes 
are in circulation in this State.”’ Is the word “are” to be con- 


strued as relating only to Banks, whose bills were in circula- 

tion in this State at the time of the passage of the Act. Quere. Ibid. 
21. Penal statutes cannot have a retrospective operation. Spen- 

cer v. Negroes Amy and Thomas, ‘ , ‘ . 178 
22. Felony, in Georgia, is the commission of a crime, which sub- 

jects to infamous punishment. A. v. B., ‘ - . 228 


23. Forfeiture of lands or goods, is not in Georgia, a component 
part of the punishment of felony. . ; ° . Ibid. 
24. Perjury is felony, under the criminal laws of Georgia. 
25. Perjury at common law is abrogated in Georgia. : - Ibid. 
26. To bring an offence under a statute, one of these two courses 
must be adopted : to prefix to the general conclusion, “contra- 
ry to the form of the statute in such case made and provided,” 
or, to recite the tenor and substance of the statute, upon which 
the indictment was founded. ° ‘ : . Ibid. 
27. The Judges of the Superior Court in Georgia, have a alas 
tionary power, (governed by the circumstances of the case,) to 
bail in all cases whatsoever. State v. Abbott, : , 244 
28; It is not a sufficient ground for bail, that the verdict of the Coro. 
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CRIMINAL LAW—continveEp. 
ner’s Jury does not charge the prisoner with felonious homicide; 
if the affidavits and depositions taken by Coroner and the com- 
mitting Magistrate, taken in connexion with the verdict, shew 
that a felony has been committed, or is charged. . Ibid. 
29. And where on such charge, it appears that the prisoner has 
confessed that the death was caused by him, he will not be 


bailed, unless there be the existence of some special cause to 
induce it. ‘ ‘ ‘ ‘ : ‘ . Ibid. 
30. Though the prisoner, on his trial, is entitled to have the whole 


of his confession given in evidence, if any part is offered, yet on 

application for bail, the exculpatory circumstances stated by 

him in such confession, will not be sufficient to sustain the ap- 

plication, unless supported by other testimony, or strong intrin- 

sic presumptions of their truth. ‘ ° ° Ibid. 
81. A person charged with felony, cannot make the omission of a 

public officer to prosecute at the succeeding term, a ground for 

bail, unless such omission has operated, or may operate oppres- 

sively. ° : : . : ‘ . Ibid. 
32. The words “ ex post facto laws,” are to be applied exclusively 

to criminal law. Forsyth vs. Marbury, : ‘ . 324 
33. When two distinct felonies are charged upon the prisonet in 

one indictment, the Court may, before plea, quash the indict- 

ment, or after plea, compel the prosecutor to elect, on which 

charge he will proceed. State vs. Hogan, ‘ R 474 
34. But this rule is to be exercised by the Court in its discretion, 

and will be enforced, when the prisoner may be confounded in 

his defence, or prejudiced in his challenges, or where the atten- 

tion of the Jury will be distracted by such joinder. ; . Ibid, 
35. And it does not apply, unless the charges are actually distinct, 

and grow out of different transactions. ‘ F . Ibid: 
86. The Court will not compel the prosecutor to elect, upon an in- 

dictment charging prisoner with larceny, and receiving stolen 

goods, g-c. where it appears by the indictment, that the charges 

relate to the same transaction, modified to meet the proof. . bid. 
87. It seems, that if an existing indictment be altered by the pro- 

secuting officer, and submitted, thus changed to the Grand Jury, 

who again, return “ True Bill” thereon, such informality will 

not destroy the second indictment, even though Nol. Pros. be 
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subsequently entered on the minuies, in reference to the first 
indictment. State v. Allen, . ‘ > ‘ . 518 
38. Evidence must be given, on an indictment for Larceny, that 
the thing stolen is of some value. .~ ’ ° . Ibid. 
39. But it is not necessary, that the subject matter of the Larceny 
should be of value to third persons, if valuable to the owner. Ibid. 
40. Where the indictment alleged, that the notes stolen, were 
“notes of the Georgia Rail Road and Banking Company,” and 
the owner proved, that he received them from such Banking 
Company; held, in the absence of all proof to the contrary, that 
this was sufficient proof of their genuineness, to support the 
allegation. . i ‘ ‘ . : . Ibid. 
See CHALLENGE ror Causg, 1. 
EvipEncg, 1, 8. 
Inso.tvent Desrors, 5. 
New Trut, 12, 13, 14. 


DEED. r 


1. If aspecific consideration be mentioned in a deed, proof of ano- 
ther consideration inconsistent with that mentioned, is not ad- 
missible. Norris v. Ham, et. al., d ‘ . 267 
2. But under the words “divers good and sufficient easton 
tions ” any sufficient consideration may be shewn. . . Ibid, 
See Recorp, 1, 2. 


DEMURRER. See Equiry, 22, 23, 25, 26, 27, 28, 48, 
DISCOVERY. See Equity, 28. 


DISTRESS WARRANT. 
1. The necessary equipments of a militia soldier, the implements 


of trade, necessary wearing apparel, and bedding for self and 
family, cannot be made liable for debt by any process, particu- 
larly a distress warrant. Hendricks v. Lewis, et.al., . . 105 


DIVISION OF CONTRACT. See Justicr’s Court, 1. 


EASEMENT. See Corporations, 8. 
Way, 1, 2. 


EJECTMENT. See Corporations, 7. 
Savannah, 2, 3,4, 5 
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ELECTION. 

1. The legislative Act of Georgia, authorised the Corporation of 
Savannah to elect Commissioners of Pilotage: several of the 
Commissioners were afterwards appointed by the Corporation, 
by resolution: held, that as the statute prescribed no mode of 
election, this was a good exercise of the power conferred. 
Low vy. Commissioners of Pilotage, . . , - 302 


ENGLAND. 
1. The common and statute law of Great Britain, as it prevailed 
in this province on the 10th of May, 1776, has been adopted 
in Georgia. Moss v. Wood, , : 42 
2. And decisions of the English Courts of nein made after that 
date, contravening decisions made prior to that period, are 
wholly inoperative in Georgia. . ; . Ibid, 
3. It seems, that the penal code of Georgia, ale not abrogate all 
the criminal law of England, in force anterior to its passage, 
but leaves it as it was, with a restriction only as to any punish- 
ment, which may be incompatible with the nature and purpo- 


ses of a Penitentiary system. Statev. Maloney, . . 84 
4. Modern decisions of Courts of England, subversive of the an- 

cient common law or Statutory principles adopted in Georgia, 

are of no authority in this State. A.v. B., . : » 228 


EQUITY. 

1. The equitable powers of the Superior Courts of Georgia in 
suppressing frauds, will be exereised in aid of a mortgagor, 
seeking to be relieved from a usurious contract, notwithstand- 
‘ing, that the judiciary Act points out a method, by which he 
may, at common law, dispute the sum due. Winn v. Ham & 
Mara, . ; . 3 r 4 

2. On the application for an injunction, a Chancellor may go into 
the consideratior. of the merits, as disclosed in the bill, and 
which are intrinsic and dependent upon its express allegations 
and charges. ‘ » , : . Ibid. 

3. Though a bond and mortgage have been aii if the bill 
alleges that such assignment was colorable, and that the as- 
signee had notice of the usury pervading the original contract, 


in the absence of a specific reputation of such allegations, the 
. Ibid. 


70 


Court will grant an injunction. ° 
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EQUITY—contTInveEp. 
4. If sufficient grounds are shewn for an injunction, it may be 


granted, to restrain the proceedings of a Court of common law, 
at any stage of such proceedings. Albritton v. Bird, . : 
5. An injunction will not be granted, if the person seeking it, 


could by proper vigilance, have protected himself from injury, 
by the ordinary means at law. : : : . Ibid. 
6. Where the party has been prevented from availing himself of 
his legal defence, by the irregularity of the commissioners, no n- 
inated by himself to take testimony, or the misconduct of his at- 
torney, he will not be entitled to an injunction. ‘ . Ibid. 
7. The references of a bill in chancery are a part thereof. Where 
a bill in chancery, seeking an injunction, refers to another bill 
pending in same Court, in pari materia, and intimately con- 
nected with it, the Court may invoke the allegations of the lat- 
ter bill and the answer thereto, in deciding upon the prayer of 
the former. Bolton v. Flournoy, ‘ . ; . 13 
8. The powers of the “ Superior Courts” of Georgia, as Courts 
of equity, are co-extensive with those of a Court of chancery 
in England. ‘ ‘ ‘ . . . . Ibid. 
9. Is a Jury required by law in a chancery case in Georgia.— 
Quere. . . Ibid. 
10. The Judge of the einetie Court, aitin as pena has the 
power to appoint a master in chancery, pro hac vice. . . Ibid. 
11. And where the title is in dispute, and facts are necessary to be 
ascertained, to determine such dispute, it will be referred to 
such master, to examine and report thereon. . . Ibid. 
12. Although the practice in Georgia is, to associate a ae Jury 
with the Judge of the Superior Court, in the determination of 
chancery causes, there is no Jaw which imposes the necessity 
of such association. McGowan v. Jones, et. al., ‘ . 184 
13. The practice and rule of Court, requiring that a bill of revivor 
should be filed, to make the legal representative of a deceased 
complainant, a party to the suit in chancery, may be waived by 
sgreement between such representative and defendant. Boog, 
et. al. v. J. & J. Bayley, ‘ . . 190 
14. And a replication will be dispensed with mea similar circum- 
stances. ; ‘ ° . , ‘ . Ibid. 


V. 3. 
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15. The death of one defendant to a suit in equity, only abates the 
proceeding quoad him. Howard v. Bank of Darien, . . 216 
16. In general, an injunction will not be granted ex parte and be- 
fore answer. Hartridge v. Rockwell, : ; . 260 
17. But in cases of great urgency, or where irreparable injury may 
ensue, as in waste, g-c.: where the application follows quickly 
after the injury complained of, the Court will grant the injunc- 
tion without notice, or appearance, or subpeena served. . Ibid: 
18. And it will not be granted ex parte and before answer, where 
it would deprive defendant of a right, for which no redress 
could be given, and where its refusal, though productive of pos- 
sible injury to complainant, could not divest him of any right. Ibid. 
19. Relief may be granted under the general prayer of a bill, 
where it is consistent with the case made by the bill, and not 
inconsistent with the specific relief prayed. Marine ¢- Fire 
Ins. Bank v. Early & Brown, p ; é . 279 
20. The doctrine of the equitable lien of vendor of land for unpaid 
purchase money, recognized, where no title had passed, and the 
intention of the parties to look to the property itself, was mani- 
fest. ° . . . ° ° . Ibid. 
21. And where no title has passed, the lien will be preserved 
against purchasers by act of law, as assignees of a Bankrupt, 
and creditors claiming under a conveyance from vendee. __. Thid. 
22. Where a defendant answers part of a bill, such answer will 
overrule a demurrer on the record, or ore tenus, going to the 
whole bill. McDermott v. Blois, et. al., é P . 281 
28. If the cause assigned on the record, for demurrer, be bad or in- 
sufficient, other cause may be assigned ore tenus. : . Ibid. 
24. A creditor at large, or one whose debt has not been carried to 
judgment, cannot call upon a Court of Equity, to afford its aid 
in setting aside conveyances, alleged to be voluntary and fraud- 
ulent, made by the supposed debtor, of his property, . . Ibid. 
25. Quere, if a bill charges combination, must a demurrer so fer 


answer, as to deny the charge. , ; . Ibid. 
26. If a case is made out in which a Court of ednity gives relief, 

a demurrer cannot be sustained. Morel v. Houstoun, . . 289 
27. Secus, where the equity of plaintiff is not stated with sufficient 

certainty. : ‘ , ‘ ‘ ; - Ibid. 





EQUITY—continvurp. 
28. Where upon a bill for discovery and relief, the discovery sought 
will afford no ground for equitable relief, a demurrer to the re- 
lief, is good to the discovery also. ° ° ° . Ibid. 
29. All persons materially interested in the subject matter of the 
suit, must be made parties to a bill in equity. Footman, et. al. 
v. Executors of Pray, ‘ . ° ; - 291 
30. But this rule is to be enforced under the discretion of the Court, 
and is subject to exception and modification, according to the 
circumstances of the case. : ‘ ‘ . . Ibid. 
31. The common exception in favor of creditors and legatees, will 
not extend, unless under special circumstances, to residuary 


legatees or distributees, all of whom must be made parties. . Ibid. 


32. Where a bill seeks discovery and relief, only against the acts 

of one of the executors of an estate, it is not necessary to 

make the other executor a party in the first instance. .  . Ibid. 
33. But it seems, that the co-executor may be made a party, du- 

ring the progress of the suit, if it shall prove to be expedient 

or necessary. ‘ , ° . . » Ibid. 
34. A mere witness ought not to be made a party to a suit in 

chancery. ‘ , ‘ ‘ j ; . Ibid. 
35. Injunction granted, to restrain the Sheriff from paying over 

money made on sale of an estate, under executions issued by 

individual creditors thereof, where such injunction was prayed 

for by bill in the Superior Court, alleging, that complainants 

had filed a bill in the Circuit Court of the United States for 

the District of Georgia, claiming a specific lien on said estate, 

and preference over individual creditors, which claim was still 

pending and undetermined. Read, et. al. v. Dews, et. al., . 355 
36. The Judges of the Superior Court of Georgia, have the power 

in vacation, to dissolve an Injunction. Read, et. al. v. Dews, 

et. al., ; ; ; ‘ ‘ 3 . 358 
37. Under the rule of Court, which directs that all Injunctions 

shall be granted, “ until further order,” an Injunction may be 

dissolved before answer filed, on mere affidavit, denying the 

equity of the bill. , , ‘ ‘ - - Ibid, 
38. And an Injunction will be dissolved on motion, when it ap- 

pears to have been improvidently granted. . ° . Ibid, 
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39. An injunction will be granted, if the bill shews a probable right, 
and a probable danger to such right, without the special inter- 
position of the Court. . . Ibid. 

40. Where it appears, that the d stein have an nemniiice and 
legal right, which might be delayed and hindered unnecessari- 
ly, by retaining an injunction absolutely, it may be dissolved 
conditionally, and on terms which will protect both parties. . Ibid. 

41. Where a bill was filed, merely for the purpose of obtaining in- 
junction, and after it was granted, other persons really and be- 


neficially interested in the judgment at law enjoined, applied 


to be made defendants, the Court compelled the complainants 
(on pain of dissolution of the injunction if they refused,) to 
amend their bill, by making the applicants defendants and par- 
ties, without prejudice to the injunction. ‘ . Ebid. 
. Where the bill alleged, that complainant had ila medi- 
cal services for negroes belonging to an estate, on the faith of 
such estate, and at the instance of the executor thereof, who 
had since died insolvent ; held, that in equity, such creditor had 
a right to resort to the estate, in the hands of the administrator 
de bonis non, for payment. Habersham v. Huguenin, et. al., 376 
43. An injunction may be retained under the special circumstan- 
ces of the case, though the defendant has filed his answer, 
fully denying the equity set up by the bill. Shellman, et. al. v. 
Scot, . . . : . 380 
44. A creditor is not aia to join the legatees in a suit in equi- 
ty, brought against the executor of the debtor; it is his privi- 
lege, not his duty to join them. The executor is to sustain the 
person of the testator, and to defend the estate for creditors 
and ‘legatees. Maxwell v. Maxwell, ; ¢ - 462 
45. And the fact that the estate has been distributed, and is in 
possession of the legatees, does not vary the rule. . . Ibid. 
46. A creditor having established his claim and obtained a decree 
against the estate of his debtor, authorizing a levy upon said 
estate, in whosoever hands it might be, will not be enjoin- 
ed, at the instance of specific legatees, from proceeding against 
that portion of the estate in their hanus, on the ground that 
the testator had set apart a particular portion of his estate for 
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the payment of his debts. Creditors having superior claims 
to volunteers, cannot be embarrassed or retarded by such a pro- 
vision. ‘ , ‘ ‘ ° ‘ . Ibid. 
47. The fact that fraud has been committed, will not per se, enti- 
tle complainants to redress in a Court of Equity, if a plain and 
adequate remedy at law can be afforded them. Commissioners 
of Brunswick v. Dart, : : ‘ ° . 497 
48. Demurrer sustained for want of equity, where it appeared by 
complainants’ bill, that they held the senior grants to the land 
in dispute, and that the junior grants issued by the State of 
Georgia to defendants, were examinable collaterally at law, the 
State having no title to the lands thus granted, and such grants 
having issued contrary to the prohibition of a statute. - Ibid. 
49. An injunction may issue to restrain Trespass, where irrepar- 
able injury would follow its denial ; as where defendant is in- 
solvent. Powers v. Heery, . - : j . 523 
50. But it seems, it will not be granted, where the title is in dis- 
pute. . : ° . ; . ° . Ibid. 
51. And where the answer set forth, that there was an actual ad- 
verse possession by defendant, at the time of the purchase of 
the land by complainant, the injunction was refused. . Ibid. 
52. The Act of December 16, 1811, in reference to injunctions, 
applies to all persons, in whatever capacity, they apply for the 
writ. An executor or administrator cannot obtain the injune- 
tion, without giving bond, and paying costs, as required by such 
statute. Habersham v. Carter, et. al., 
See Jornr Denrors, 1. 
Pracrick, 3, 4, 5, 6. 
Surery, 1. 
Trusts, 1, 2, 3, 4. 


EQUITY OF REDEMPTION. See morreaer, 8. 


EVIDENCE. 
1. Onan Indictment for keeping a common gambling house, pre- 


sumptive evidence that the defendant is the keeper of the 


house, is sufficient to convict. State v. Worth, 


2, What a witness who is since dead, testified in a former action 


W. 3. 
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EXECUTION. 
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between the same parties, when the same point was in issue, 
may be proved in a second action by one who heard him give 
evidence. Jackson v. Soude, ‘ ° . . 8B 


3. But the witness must be competent to speak to the whole, and 
not to a part only of the testimony of deceased witness.  . Ibid. 


4. Quere, If the second witness must be required to repeat the 
very words or the substance only of such testimony ? . Ibid. 
5. A party to a negotiable instrument may testify to facts, which 
do not prove it to have been originally void; as payment, &c. 
Wendell v. George, . . . ° ‘ . 51 
6. If the witness can neither gain nor lose by the event of the 
suit, and the verdict in the case cannot be given in evidence 
either for or against him, he is competent to testify. All other 
objections go to his credibility. , , ‘ . Ibid. 
7. Acopy of a receipt is not admissible, without proper notice 
to produce the original, or proof of its loss or destruction. Ex 
parte Simpson, ‘ ° ° - lll 
8. Where the charter of a bank aie ou certain acts should 
be performed, before it should be considered as incorporated— 
proof that its bills were received by the public officers of the 
State granting the charter, in payment of public debts, and that 
such bills were in general circulation in said State, held suffi- 
cient evidence on an indictment for counterfeiting its bills, that 
the conditions had been complied with, and that the bank was 


an “incorporated bank.” State v. Calvin, et. al., . 151 
9. Presumptive evidence will be received, in proof of any fact in- 
volved in a criminal prosecution. ‘ ° - Ibid. 


10. An accessory jointly indicted with principal ina spin may 
be a witness for the State, but it seems, not for the prisoner. Ibid. 
11. Ifa party suffers improper evidence to be admitted without 
objecting at the time, it is a waiver of the objection. Low v. 
Commissioners of Pilotage, . ‘ ‘ , » 302 
See ConstitutTionaL Law, 18. 
Criminat Law, 17, 19, 38, 39, 40 
New Truat, 11. 


1. Where the judgment is for damages only, an execution issued 
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EXECUTION—contTinvEp. 
for debt and damages, is illegal. The Governor v. Daniel, . 449 
See InTEREsT, 2. 
Monsy, 1, 2, 3. 
Morreaaeg, 2, 3, 4, 5, 8, 9. 
Practice, 3, 4, 5, 6. 


EXECUTORS. Sce ADMINISTRATORS AND EXEcurors, passim. 


EXECUTOR DE SON TORT. 

1. It seems, that where possession of goods is taken by a vendee, 
after the death of vendor, under a deed fraudulent as to credi- 
tors, the vendee is liable to the creditors of deceased vendor, as 
executor de son tort. Howland, Ward & Spring v. Dews, . 383 

2. And where the vendor remained in possession of the goods af- 
ter the execution of the deed, and the vendee took possession 
the day before the death of the vendor, and whilst he was inex- 
tremis, and the Jury found, by their verdict, that such deed was 
fraudulent; held, that the vendee was chargeable to the credi. 
tors of deceased vendor, as executor de son tort. ‘ . Dbid. 

3. But it seems, in such case, that the vendee can only be charg- 
ed at the suit of creditors of vendor, and that his legal represen- 
tative has no remedy. . . Ibid, 

4. And it seems, that the vendee is not een as executor 
de son tort, if he took possession under mistake, or without fraud. Ibid. 

5. If one takes possession of the goods of a deceased person, 
claiming to be executor, or does those acts which only an exec- 
utor can do, he may be charged as executor de son tort, though 





there be a rightful executor or administrator. ° - Ibid. 
6. So if the intermeddling be before probate, or grant of admin- 
istration to rightful representative. . ° . - Ivid. 


7. D, sued as executor of B, pleaded, Ist. “ Ne unques executor ; 

2ly. Outstanding debts of equal dignity with plaintiffs’.” The 
acts done by him having made him executor de son tort, and the 
Jury having therefore found the first plea against him ; held, 
that having plead a plea false within his own knowledge, he 
was liable to plaintiffs’ demand, however small the assets in 
his hands ; that he was not entitled to reduce the plaintiffs’ 
verdict against such assets, by proof of outstanding debts of 
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EXECUTOR DE SON TORT—conrinvep. 





equal dignity, and that the verdict of de bonis testatoris, si vel 
non, de bonis propriis, for the whole of plaintiffs’ demand, was 


proper. ° . : ° . 4 
EX POST FACTO LAWS. See Criminat Law, 82. 
FARO TABLE. 


- Ibid, 


1. A house, in which a faro table is kept for the purpose of 


common gambling, is per se a nuisance, and it is not necessary 
to constitute it such, that there should be proof of frequent 
frays and disturbances committed there. State v. Doon ¢ 


2. The use of a faro table for the purpose of gambling, is not 
. Ibid. 


rendered lawful by the tax imposed on the instrument. 
FEES. See Suerirr, 1, 2. 


FELONY. See Criminat Law, 4, 5, 15, 16, 22, 23, 24, 31. 
Mauicrovs Prosecution, 1. 


FEMME COVERT. See Wi11, 1. 
FORECLOSURE. See Morteaeg, 10. 
FORFEITURE. See Criminau Law, 23. 
FORGERY. See Criminat Law, 10, 13, 14, 17. 
FRAUD AND FRAUDULENT CONVEYANCES. 
See Equity, 47. 
ExrcuTor DE SON TORT, I, 2, 3, 4. 
Insouvent Desrors, I, 2. 
FUGITIVE FROM JUSTICE. See Carminat Law, 4 
FUNERAL EXPENSES: 
1. Funeral expenses, regulated by the circumstances of the de- 
ceased, and the usage of the Country, constitute a lien or debt 
on the estate of the deceased, superior to all other claims. 


Pailmes, et. al. v. Siephens, 


GARNISHMENT. See Bruits or Excuance ann Promissory 


Norsgs, 6, 7, 8 


GRAND JURY. See Presenrments oF Granp Jury, 1 


































GRANT. See Equity, 48. 
SratuteE, 7. 


GUARANTEE. 

1. Where an offer of guarantee is made, accompanied with a 
request for an answer, in order to make it binding upon the in- 
dividual offering, it is necessary that he be informed by the per- 
son to whom it is offered, of his assent to such offer. Valloton 


v. Gardner, . - A F - 5 . 86 


2. Where no such assent is signified, and the note of the individ- 
ual for whose benefit the guarantee was offered, is taken by the 
creditor, after the debt or liability which formed the subject 
matter of the offer, has been incurred, it is a complete waiver 
of the guarantee. , . . ‘ ‘ . Ibid. 


HABEAS CORPUS. 
1. On a Habeas Corpus at commo” law, the Court (or Judge pre- 
siding on the return,) has the power to change the custody of 
an infant child, if its interests require it. In the matter of 
Mitchell, . ° ; ‘ ‘ ‘ . 489 
2. And this discretion is more properly to be exercised, when the 
infant is too young to make a proper election. ‘ . Ibid. 
3. The writ of habeas corpus at common Jaw, applies as well to 
cases of illegal detention, as illegal confinement or restraint. . Ibid. 
See Inrant, 1, 2. 


HEIR. See ADMINISTRATORS AND ExEcurors, 5. 
HIGHWAY, See Way. 


HUSBAND AND WIFE. 
1. A settlement made by the husband on the wife, after marriage, 
without valuable consideration, and not executed in pursuance 
of any agreement entered into before marriage, is a mere vol- 
untary conveyance, and void as against prior creditors of hus- 
band. Deubelly. Fisher, . : . 36 


IMPORTS. See ConstituTionat Law, 14, 15. 





IMPOST. See ConstiruTionat Law, 1. 
x 3 
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INDICTMENT. Se? Criminat Law, 7, 8, 10, 11, 12, 13, 14, 17, 
26, 33, 34, 35, 36, 37, 40. 
Mauiciovus Prosecution, 1,2. , 


INFANT. 

1. Where it appears, that the grandmother of an infant of tender 
years, is unable properly to maintain and educate her, the Court, 
on the application of the guardian of such infant, will direct her 
to be delivered to him, she being too young to make a proper 
election. Ex parte Ralston, , ‘ ‘ . 119 

2. Where an infant is of sufficient discretion to make a free and 
unbiassed election, the Court will permit her to go where she 
pleases. , : , . ° . . Ibid. 

See HapeEas Corpvs, 1, 2, 3. 





Parent AnD Culp, 1, 2. 


“INFERIOR COURT.” 

1. The “Inferior Court” as established by the Constitution of 
Georgia, and distinguished from other inferior judicatories or- 
dained and established by the General Assembly, has the pow- 
er to grant new trials: Ex parte Simpson, . . - i 

2. The Constitutional writ of Certiorari is applicable to the er- 
rors of inferior jurisdictions, contradistinguished from the “ In- 
ferior Court :” the Judicial writ of Certiorari, is alone applica- 
ble tothe * Inferior Court” as before distinguished. . . Dhid. 

3. The Justices of the Inferior Court are eligible to legislative 
and military appointments, in addition to their judicial duties, 
and if so elected, and the respective duties happen to be con- 


temporaneous, may elect which to perform. Presentments of 


Grand Jury, . ‘ . ‘ ‘ . 149 
4. The Justices of the Inferior Court are not liable to the per- 
formance of militia duty. Siatev. Fort,  , ° . 272 


INJUNCTION. See Equity, 2,3, 4, 5, 6, 7,16, 17, 18, 35, 36, 37, 
38, 39, 40, 41, 43, 46, 49, 50, 51, 52. 
Co-PARTNERSHIP, 9. 





INSANITY. . 
1. Where previous insanity is shewn, the burthen of proof is 





” 
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INSANIT Y—conTinveEp. 
thrown on the party, who seeks to establish an act as done in 
a lucid interval. Grifin v. Griffin, . . . . 217 
2. But proof that the act done, was in itself natural and rational, 
will control evidence of habitual insanity. . ° . Ibid. 
See W111, 2. 


INSOLVENT DEBTORS. 





1. Upon an issue formed between an insolvent debtor and his 
creditors, of “fraud or not fraud,” the Jury should find the affir- 
mative or negative of the issue. A general verdict of “ guilty” 
is improper and illegal. Ex parte Simpson, : - lll 

2. It seems, that where improper evidence has been received by 
the Justices of the Inferior Court, on the trial of an insolvent 
debtor for fraud, or where the Jury have not found a verdict 
conformable to the issue, upon the refusal of said Justices to 
grant a new trial, a mandamus to them will be awarded. __.. Ibid. 

3. Where an insolvent debtor is discharged in the manner pre- 
scribed by the laws of Georgia, the fees of confinement must 
be paid out of the debtor’s property, which he has assigned for 


the benefit of the creditors. Sate v. Simpson, ° - 122 
4. If there is no such fund, the fees must be paid by the com- 
mitting creditor. . ‘ “ ‘ ‘ . Did. 


5. The confinement of an insolvent debtor, convicted of fraudulent 
practices, under the insolvent laws of Georgia, is merely a con- 
tinuation of the confinement under civil process ; it is not a 
punishment inflicted for a crime. ; ° ‘ . Ibid. 

6. If the creditors at whose instance such debtor so convicted, is 
confined, refuse to pay his jail fees, he will be entitled to his 
discharge. . ‘ ‘ ‘ . : . Ibid. 


INSPECTION LAWS. See Constitrutionat Law, 14, 15. 


INTEREST. 








1. Where a suit was instituted on a bond given for a certain sum 
of money, and conditioned for the performance of a duty, with- 
out any stipulation as to interest, and the Jury on an issue of 
fact submitted to them, found the bond declared on, to be the 

deed of defendant, and assessed nominal damages ; held, that 
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INTEREST—contTinveEp. 
interest could be awarded on such bond only in the shape of 
damages assessed by a Jury. The Governor v. Daniell, . 449 
2. Held, also, that the verdict rendered, only found the debt men- 
tioned in the bond, and as that contained no stipulation for in- 
terest, the execution, which had issued for principal, and inter- 
est from the date of the bond, was illegal. ‘ 3 . Ibid. 
3. The Judiciary Act of Georgia, which directs that “no interest 
shall be given on any open account, in the nature of damages,” 
does not prohibit a Special Jury,on an appeal trial, from assess- 
ing damages on the principal sum, for a frivolous appeal, though 
the action was in its inception founded on open account, if such 
Jury are satisfied, that the appeal was frivolous and intended 
for delay only. Feil v. Abbot, ° ; : . 452 
4. And the question whether such appeal be frivolous, is exclu- 
sively forthe Jury. . ‘ , . ‘ . Ibid. 
5. Where a verdict has been rendered by a Petit Jury on an open 
account, and such verdict has been appealed from, it seems, 
that interest can only be computed on such demand, from the 
verdict of the Appeal Jury. ° ° : ‘ . Ibid, 
See Bonps, 4. 


JAIL. See Savannan 1. 
JAIL FEES. See Insotvent Desrors, 3, 4, 6. 


JAIL OF CHATHAM COUNTY. 
See ConsTituTionaL Law, 20. 
SavannaB, 1. 


JOINDER OF FELONIES. See Criminat Law, 33, 34, 35, 36. 


JOINT DEBTORS. 
1. In Equity, the payment by, or the release and discharge of one 
joint debtor, will not operate as a discharge of the debt as to 
all, unless the intention of the parties and the justice of the 


case, require such a construction of the payment. Norris v. 
Ham, et. al., : - c S F . 267 


JUDGMENT. 


1. A creditor who had obtained judgment against one co-partner 
in his individual capacity, which judgment was anterior to the 
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JUDGMENT—continvep. 
co-partnership, has the right to levy on the partnership effects, 
and to sell his debtor’s interest therein, without reference to 
the claims of the creditors of the firm. Ea parte Stebbins ¢ 
Mason, é P é 77 
2. Such judgment being a na on all the “a of the anion 
which he had at the time of the signing thereof, or which he 
might thereafter acquire, supersedes the claims of all subse- 
quent. creditors. ‘ ° . . Ibid. 
. If an appeal be entered from the verdict of the Petit Sea la- 
though it is prudent to enter up final judgment, within the four 
days after the adjournment of the Court, an omission to do so 
will not defeat the verdict, upon such appeal] being set aside or 
withdrawn. Kane v. Hills, : - 103 
4. The judgment may be filed, nunc pro tunc, tie the epyeclli is 
setaside. . . - Thid. 
5. A judgment creditor the me given sonietenen to his debtor, 
for 1, 2, and 3 years, upon a mortgage being executed by a 
third person to secure the payment of such judgment, has a 
right to proceed on his judgment to collect the instalments as 
they become due. Norris v. Ham, et. al., ° . - 267 
6. A judgment, in Georgia, constitutes a lien from its date on all 
the property of the debtor, and is constructive notice to all the 
world. Forsyth v. Marbury, ; ‘ i . o24 
7. And this lien is effectual against all subsequent claims to the 
property, derived from and through the debtor. ° . Ibid. 


8. Quere, if such lien is retained on property of debtor sold un. 

der a junior judgment, or attaches itself solely on the proceeds 

of the sale. j : . ‘ ‘ « Ibid. 
See ConsTitTuTionat Law, LI, 13, 


Execution, l. 
Stature, 5. 


JUDICIAL POWER. See Lecistative Power, 2. 
JUDICIARY DEPARTMENT. See Miuitia Dury, I, 2. 


JURISDICTION. 
1. Where a new jurisdiction is created by statute, proceeding ac- 
cording to the course of the common law, the Superior Court 


Y. 3. 
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JURISDICTION—conrinvuep. 


can cause its proceedings to be brought up, and correct its er- 


rors. But where such newly created jurisdiction is summary, 
and does not proceed according to the commom law, the Sa- 
perior Court will, on certiorari, confirm or quash its proceed- 
ings. Commissioners of Pilotage v. John Low, et. al., « 298 
2. Where a new jurisdiction is created by statute, without pre- 
scribing its form of proceeding, such jurisdiction may pursue 
its own forms and regulations, if not inconsistent with the laws 
of the land. ; , . ‘ . ‘ . Ibid. 
3. But notice to a defendant, is an implied and indispensable pre- 
requisite to the exercise of jurisdiction. ; ° . Ibid. 
4. Neither consent, nor the act of one party, can confer jurisdic- 
tion- . ‘ . , : ‘ . Ibid. 
5. In tribunals of special and limited jurisdiction, every fact or 
thing essential to confer the jurisdiction, must in some man- 
ner appear in their proceedings. Low v. Commissioners of 
Pilotage, . ‘ . ‘ . ° . 302 
6. Tribunals of summary and extraordinary jurisdiction, are to be 
reviewed with the utmost liberality as regards regularity and 
form. : : . . : . . Ibid. 


See Justricr’s Courts, }. 


JURY. 
1. It is a contempt of Court, if the jurors, after they have retired 
to decide on a criminal case, hold communication with persons 
other than the officers of the Court. State v. Helvenston, et.al., 48 
2. So, if one juror separates himself from his associates, and 
mingles with the community at large. . ° - Ibid. 
See CHALLENGE For CausE, I. 
Eauirty, 9, 12. 


JUSTICE’S COURTS. 
}. An entire contract cannot be divided, for the purpose of main- 
taining several suits, and bringing them within the jurisdiction 
of a magistrate. Ex parte Gale, . ° . . 214 


LAND. See Equiry, 20, 21. 
Way, I, 2, 3, 4. 
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LARCENY. See Criuinat Law, 38, 39. 


LEGATEE. See ApMINisTRATORS AND Execurors, 5. 
Equity, 31, 44, 45, 46. 


LEGISLATIVE POWER. 

1. The Legislature have power to destroy all offices (except 
those held by constitutional officers,) which are made for civil 
government, and thus to put an end to the functions of the in- 
cumbents, before their term of office shall have expired. State 
v. Mayor and Aldermen of Savannah, ‘ - . 250 

2. Definition of, and distinction between legislative and judicial 
power. State v. Dews, . ‘ : ° . 397 


See Corporations, l. 


LIEN OF VENDOR. See Eaqurry, 20, 21. 
LIS PENDENS. See ArsirTrArTIon, 2. 


MALICIOUS PROSECUTION. 


1. An action for a malicious proseention, in cases of felony, can- 
not be maintained, without previously obtaining the order of 


the Court for a copy of the indictment. A. v. B., ; . 228 
2. An action for a malicious prosecution cannot be sustained in 
Georgia, on an indictment for perjury at common law. . Ibid, 
MANDAMUS. 


1. If a party on a return to an alternative mandamus, shew cause 
against the admission or restoration of a person to an office, on 
the ground of non-election, he must make a direct and issuable 
denial of the fact. State v. Mayor and Aldermen of Savan- 
nah, ‘ ; F 3 é . . 250 
See Constitrutionarn Law, 20. 


InsouvenT Desrors, 2. 





MANSLAUGHTER. See Criminat Law, 6, 28, 29. 
MANUMISSION. See Suaves. 
MARRIAGE SETTLEMENT. See Trusrs, 1, 2, 3, 4. 


MASTER IN CHANCERY. See Eguiry, 10, 11. 
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MILITIA DUTY. 
1. The Justices of the Inferior Court are not liable to the per. 
formance of militia duty. Stale v. Fort, ‘ ; «ate 
2. And it seems, that such duty cannot be required froin the offi- 
cers of the Judiciary Department, as organized by the Consti- 


- Ibid. 


tution. ; ° ; ‘ s i 


MILITIA SOLDIER. See Distress Warrant, 1. 
MISTAKE. See Arsirrartion, 4. 


MONEY. 
1. Money may be taken in execution, if in possession of defen- 


dant. Rogers v. Bullen’s Adm’ix, . F . 196 
2. Where money is made by a Sheriff at the suit of A., who has 

a legal or equitable claim to it, the Court, on the return of the 

writ, will, on motion, direct the Sheriff to pay the money over 

to an execution against A. , : ‘ . Ibid. 
3. And when such money was made at the suit of A., as admin- 

istrator of B., the Court will direct it to be paid over to an 

execution against A , as administrator of B., where it appears 

to be the eldest judgment against the estate of B., and no in- 

terfering or conflicting claims by administration or other par- 


ties are shewn to exist. . ; ‘ . Lid. 


MORTGAGE. 
1. Any Judge of the Superior, or Justice of the Inferior Court im 


Georgia, (without reference to the residence of defendant,) may 
issue the fiat for the foreclosure of a mortgage of personal pro- 
perty. Guerard § Polhill v. Polhill, ‘ . 237 
2. When such fiat is granted by a Judge of the uinine Court, 
the Clerk of the Superior Court of a different County and Cir- 
cuit from that in which the fiat was’granted, may issue the ex- 
ecution. . ‘ , . . Ibid. 
3. And it seems, that the execution may be directed to o all and 
singular the Sheriffs of the State. : ‘ ‘ . Ibid. 
4, Where one action of a statute without negative words, intro~ 
duced a new mode of foreclosing a mortgage of personal pro- 
perty, and pointed out a method, by which, the mortgagor 
might dispute the sums due on the execution founded on such 
foreclosnre, and a subsequent section of the same statute, also 
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MORTGAGE—continvep. 
withdut negative words, allowed a defendant té make an affi- 


davit of illegality, in a/J cases where execution had issued ille- 
gally ; held, that the remedy in the latter section, was not cu- 
mulative to the former, and that it referred to executions, 
other than those mentioned in the first section. ° . Ibid. 
5; It seems, that under the mode prescribed by the 18th section 
of the Judiciary Act of 1799, the mortgagor may enter into any 
defence which may entitle him to relief from the execution. . Ibid. 
6. There is nothing unconstitutional in said-section. _. . Ibid. 
7. A bond was made payable at a distant day, with lawful inte- 
rest payable annually, to secure which, a mortgage was given 
with a proviso, that in default of payment of the principal sum, 
or the interest, at any time when the same should become due, 
it should be lawful to foreclose the same: held, that the mort- 
gagee had the right, from the contract of the parties, td fore- 
close the mortgage, and collect the whole debt, principal and 
interest, on the failure of the mortgagor to pay the first year’s 
interest when it became due. Shellman, et. al. vy. Scott, . 380 
8. A creditor who has obtained judgment against his debtor, and 
levied his execution upon property mortgaged to another per- 
son anterior to his judgment, and which mortgage has been 
properly recorded, can only sell the equity of redemption, of his 
debtor. Jewitt, et. al. v. McGowen, : ; z . 391 
9. And therefore, such creditor, and not the mortgagee, is entitled 
to the proceeds of the sale under such éxecution. A . Ibid. 
10. A foreclosure of a mortgage, under the statute of Georgia, does 
not vest the absolute estate in the mortgagee ; it only authori- 
ses a sale of the property, and the surplus, after payment of the 
mortgage and costs, belongs to the mortgagor. ‘ . Ibid. 
See Equiry, 1, 2. 
Purcnaser, 1, 


MOTION. See Practice, 3, 4, 5 
NEGLIGENCE. See Battment, 1. 


NEW TRIAL. 
1. The affidavits of jurors are not admissible, on the motion for 
a new trial, to impeach the verdict. Statev. Doon d Dimond, 1 


Z. 3. 
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NEW TRIAL—continvep. 

2. A motion for a new tria] on the ground of surprise, will not be 
sustained, where by the exercise of proper diligence, such sur- 
prise might have been guarded against. Shefial/ v. Clay, 

3. The “Inferior Court” as established by the Constitution of 
Georgia, and distinguished from other inferior judicatories or- 
dained and established by the General Assembly, has the pow- 
er to grant new trials. Hw parie Simpson, . ‘ . a 

4. Where the Jury, acting under the charge of the Judge, base 
their verdict upon a point not in issue, a new trial will be 
granted. Crane v. Bulloch, . ° : ‘ . 318 

d. Secus, if substantial justice has been done by the verdict. . Ibid. 

6. Where substantial justice has been done by the verdict, a new 
trial will not be granted, although there may have been error. 
Forsyth vy. Marbury, . ° > ° . . 324 

7. If a vewdict be clearly against evidence, a new trial will be 
granted. Feil v. Abbot, , : : , - 452 

8. But where there has been conflicting testimony, and the case 
has been fairly submitted to the Jury, and it does not appear 
that any rule of law has been violated, or injustice done by the 
verdict, a new trial asked for, on the ground, that such verdict 
is against the weight of evidence, will not be granted. . Ibid. 

9. A new trial may be granted on terms. , ‘ . Ibid. 

10. A new trial will not be granted, to furnish an opportunity to 
impeach the credibility of a witness, who gave testimony on 
the trial. State v. Henley, ° ‘ , : . 505 
11. After verdict, when the motion for a new trial is considered, 
the Court must judge not only of the competency, but of the 
effect of evidence. : ° ; ‘ : . Ibid. 
12. After conviction, the prisoner moved for a new trial, producing 
the affidavit of prosecutor, that he had sworn falsely on the 
trial, and that prisoner never stabbed him. But it appearing 
to the Court, that the prosecutor had been drinking liquor, and 
that his mind was clouded thereby, at the time such affidavit 
was administered ; that the contents of such affidavit were not 
read to him by the Magistrate, and that he was sworn thereto, 
upon his saying that he knew the contents—that said affidavit 
was made by prosecutor, with the intention of immediately 
leaving the State; that there was strong ground to believe 
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NEW TRIAL—continvep. 
that he was tampered with ; and the identity not being clearly 
proved, and his testimony given on the trial, having been con- 
firmed by two disinterested witnesses—the motion was refused. Ibid. 
13. Quere, If a new trial can be granted on the merits, in a case 
beyond a misdemeanor ? ‘ ‘ : ° . Ibid. 
14. But such new trial will not be granted, when the presiding 
Judge is satisfied of the correctness of the verdict. - «Ibid, 
See Verpict, 1. 


NEXT OF KIN. See Apmtnistrators anpD ExecurTors, 3, 4. 
NOL. PROS. See Criminat Law, 37: 


NOTICE. See Crruinat Law, 8, 9. 
EvIpENCcE, 7. 
JURISDICTION, 3. 
Purcaaser, I, 2. 
Recorp, 2. 


NUISANCE. See Faro Taste, 1. 
OFFICES. See Constitutionat Law, 21, 


CorporRATIons, 2. 
LeaisuaTive Power, 1. 
Maypvaumvs, 1. 
SrTatTuTE, 2. 
OPEN ACCOUNT. Sce Interest, 3, 5. 
Unuiquiparep Demanp, 1. 


ORDINANCES OF CITY OF SAVANNAH. See Consrirutionan 
Law, 1, 2, 15. 
PARENT AND CHILD. 
1. The father has the legal right to the custody of his children. 
In the matter of Mitchell, ‘ ’ ‘ j . 489 
2. But Courts of justice may control this right, when the safety 
or interests of the child imperiously require it. ° . Ibid. 


PARTIES. 
1. The same person cannot be plaintiff and defendant in the 


same suit, at common law. Miller v. Thorn, : 180 
See AMENDMENT, 1. 
Co-PARTNERSHIP, 3, 4. 
Equity, 29, 30, 31, 32, 33, 34, 41, 44, 45. 
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PAYMENT. 

1: A payment to a person who has no power to receive, becomes 
valid, by a subsequent ratification by the creditor. Dews v. 
Pickard, . . : o ‘ ; - 479 

2. But where the creditor does not ratify the act of an individual, 
receiving money for him without authority, but merely assents 
to Teceive the liability of a third person, for the payment of the 
debt due by his debtor, the latter will not be discharged, unless 
it be expressly agreed to run the risk of the, solvency of the 
person who comes in aid of the debtor, and to discharge the 
latter, or unless the creditor has thereby received payment of 
his debt, or has debarred himself from recovering by laches. . Ibid. 

8. Thus, where M., without any authority from the creditor D.; 
for his own convenience, entered into an arrangethent with the 
debtor P. (his partner,) by which M. assumed the payment of 
the money due to D., but there was no agreement in relation 
to this settlement, between P. the debtor, and D. the creditor, 

‘and the only evidence of assent shown on his part, was, a 
charge made by him against M. of the amount of the due bill 
of P. in an account exhibited for the purpose of submitting all 
matters between them for arbitration, held, that these facts did 
not constitute a legal payment of the debt from P.toD. . Ibid. 

4, Where neither debtor nor creditor has directed the applica- 
tion of the payment made, the Court is vested with the discre- 
tion to apply it, according’ to the justice of the case. . . Ibid. 


PENAL CODE OF GEORGIA. See Criminat Law, 2, 3, 7, 8, 9, 10, 20. 
ENGLAND, 3. 


PERJURY. See Criminat Law, 24, 25. 
=  Mariciots Prosecorion, 2. 


PERSONAL PROPERTY. See Possesston, 1. 
Purcuaser, l. 


Recorp, 1. 


PILOTS AND PILOTAGE. 
1. The neglect or refusal of a Pilot to board a vessel, by which 
dainage ensues to her, may be proceeded against under the 5th 
Sec. of the Act of 1799, if the claim for damage does not ex- 
ceed $100. Commissioners of Pilotage v. John Low, et. al., 298 
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PILOTS AND PILOTAGE—conrinveEp. 
2. And the claim, and not.the measure of damages assessed by 


the Commissioners, is the test of the jurisdiction. i . Ibid. 
3. But the non-payment of the fine: assessed under the 5th Sec., 

will not authorize the Commissioners to suspend the Pilot, from 

the exercise of his duties. d ° . . Ibid. 
4. The 7th Sec. of the Legislative Act of 1799, directs that the 

license of a Pilot shall be revoked by the Commissioners of Pi- 

lotage, “if he shall be found not sufficiently skilled, or shall be- 

come incapable of acting, or shall be negligent, or misbehave 

in his duty towards the Commissioners ;”” held, that the neglect 

of a Pilot, in not boarding a vessel when he ought to have done 

so, would authorize his suspension under this sections Low v. 

Commissioners of Pilotage, é . é . . 302 
5. And it is not necessary to make the sentence of. suspensioat 

legal, that a formal judgment should be entered up. .. - Ibid. 
6. The office of a Pilot is not a public one; it is a private pro- 

fession, trade or calling. . . r < . Ibid. 
See Constitutionat Law, 4, 6, 7, 8. 

ELectTion, 1. 


PLEA. See Procsss, 2, 3. 


PLEADINGS. 


1. When the proper pleadings have been dispensed with by 
agreement between the parties, they may be entered at any 
time, nunc pro tunc, for the sake of the record. Boog, et. al. 

v. J. g& J. Bayley, ; ‘ , ‘ - 190 

See AMENDMENT, 1. 

ARBITRATION, 1. 
EXECUTOR DE SON TORT, 7. 


POLITICAL CORPORATIONS. See Corporarrion, 3, 4, 5. 





POSSESSION. 


1. Possession of personal property, is prima facie evidence of ti- 
tle. Cumming v. Early,  . ‘ 3 ° - 140 


POWER OF ATTORNEY. See Co-partnersurr, 6. 


. AS. 
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PRACTICE. 
1. A defendant has a right to demand the trial of the cause, un. 
less it can be continued on legal grounds, and the Court will 
not continue the cause from motives of delicacy, in opposition 
to such right. Simons vy. Sheftall, ° ° ° - 90 
2. It is not a sufficient ground for continuance of a cause, that 
the presiding Judge had in another capacity, expressed an 
opinion on one of the points involved. ° . Ibid. 
3. When the process of the Court is attempted to . used op- 
pressively, and against justice, as by levying an execution af- 
ter judgment had been satisfied, the Court will grant relief 
upon motion. Watts g& Joynerv Norton,  . ° . 353 
4. And if it requires information of matters of fact, it will cause 
an issue to be made up for that purpose. ‘ , . Ibid. 
5. And where the party moving, was not prepared with his proofs, 
and modified his motion by asking for a rule on the plaintiff to 
shew cause at the next term, the Court granted the motion, 
but without stay of proceedings. ‘ ° . . Ibid. 


6. A Court of Equity, under such circumstances, is the proper 
tribunal to grant relief. . ; . : . Ibid. 


See Criminat Law, 7, 8, 9. 
Equity, 12, 36, 37, 38, 40, 41. 


PRESENTMENTS OF GRAND JURY. 


1. The presentment of a Grand Jury, will on motion, founded on 
sufficient reasons, be expunged from the minutes. Present. 
ments of Grand Jury, ‘ ° ° ; - 149 


PRINCIPAL AND ACCESSORY. See Criminat Law, 15, 16. 
PRINCIPAL AND SURETY. See Bonps, 1, 2, 3. 


PROCESS. 
1. Service of petition and process on agent of defendant, is null 
and void, under the law of Georgia. Welman v. Polhill, et. al. 235 
2. Where the service of process is null and void, appearance and 
plea to merits will not cure it. ° . . . Ibid. 
3. And objection may be taken to such process at any time. _. Ibid. 


See Practiokr, 3, 4, 5. 
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PROMISSORY NOTES. See ApmInisTRATORS AND Execurors, 7. 
Bitts of ExcHanGE anp Promis- 
sory NotsEs, passim. 


PROSECUTOR. See New Tariat, 12. 
PUBLIC SALE. See Co-partnersuip, 10. 


PURCHASER. 

1. If the mortgagee of personal property fail to record his mort- 
gage, a bona fide purchaser claiming under mortgagor, without 
notice, will be entitled to retain the property. Cumming v. 
Early, ‘ : ‘ ° : ° . 140 

2. A purchaser for valuable consideration, without notice actual 
or constructive, will be protected, though he purchase from one 
who had notice. ‘ ; ° : . . Ibid. 


QUO WARRANTO. See Corporations, 1. 
RECEIPT. See Eyrpence, 7. 


RECORD. 
1. There was no law of Georgia in force in 1795, requirmg a 
deed of personal property tobe recorded. Morel v. Houstoun, 284 
2. A purchaser cannot be bound by the constructive notice afford- 
ed by the record of a deed, not required by law to be recorded. Ibid. 


REFERENCES OF A BILL. See Equiry, 7. 


RELEASE. See Apministrators anp ExecurTors, 2. 
Joint Desrors, 1. 


RELIEF. See Equity, 26, 28. 
REPLICATION. See Equiry, 14. 


SAVANNAH. 
1. The jail in the City of Savannah, must, under the legislative 
Act of 1822, taken in connexion with prior acts and circum- 
stances, be considered as the county jail, and as such, liable to 
the control of the Legislature, and the possession of tlie Sheriff. 
State v. Mayor and Aldermen of Savannah, . 4 . 250 
2. By a legislative Act passed in 1760, the town common, streets, 
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SAVANNAH—conrtinveEp. 
lanes, &c. in the town of Savannah, were declared to be the 
common property of the lot-holders in said town, and commis- 


sioners were appointed to carry the Act into execution. By 
an Act of 1787, a President and Wardens were directed to be 
chosen, with power to make bye-laws, assessments, and to lease 
or sell any public lots, &c. By Act of 1789, the town was styled 
the City of Savannah, and a Mayor and Aldermen were di- 


rected to be elected, and were declared to be a body politic, 

with the power of acquiring and holding property, real and 

personal, for the benefit of said City ; held, that by the Act of 

1760, the legal title to the town common, streets, &c. vested 

im the lot-holders or public, in their collective capacity, and as 

@ corporation sub modo, which became transferred by the Act 

of 1787, to the President and Wardens, as the legal represen- 

tative of the public, and for its benefit, and finally, by Act of 

1789, became vested in the * Mayor and Aldermen ofthe City 

of Savannah.” Mayor and Aldermen, &c.v. President, gc. of 

Steam Boat Company of Georgia, ‘ . . 342 
3. Held, further, that if the legal title did not pass by Z Acts of 

1760 and 1787, to the public or lot-holders, as a corporation, 

sub modo, then as it could not vest in them individually, and 

there was no one capable of taking aud holding at the time of 

the grant, such grant of the town common, streets, &c. must 

be considered as a dedication to public uses, which by opera- 

tion of law, became vested in the Mayor and Aldermen of the 

City of Savannah, as soon as they were incorporated. . Ibid, 
4. Held, further, that for the purpose of sustaining the action of 

ejectment, the term “lots” used in the Act of 1787, and which 

the Wardens were authorised “to let, lease or rent,” might 

be construed to embrace the streets, town common, &c. so as 

to enable the corporation of Savannah to make a demise of @ 

public street. ‘ . . Ibid. 
&. And it seems, that the neem ante the legal title and 

possession of the street, might therefore, (apart from the con- 

struction given to the Act of 1787) have made a demise of it, 

for the purpose of sustaining ejectment. e . . Tbid. 


See ConstitutTionat Law, 1, 2, 15, 20. 





SECURITY. See Surery. 
SERVICE OF PROCESS. See Procsgss, 1, 2, 3. 


SHERIFF. 

1. No private contract, nor extraordinary trouble, can authorize 

the Sheriff to receive other or higher fees than are prescribed 

by law. Forbes v. Morel, P : . 23 
2. It seems, that the Sheriff is entitled to charge the legal fee for 

dieting negroes, levied on by him under execution, although 

such negroes were allowed to remain in possession of defend- 

ant, and no subsistence was furnished by the Sheriff. » Ibid. 
3, In such case, the Court will not grant an attachment against 

the Sheriff, to compel him to bring into Court, the money re- 

tained by him to answer this charge, but will leave the party 

to the prosecution of his ordinary remedy by action. - Ibid. 
4. Where an action is brought on the official bond of a Sheriff, in 

the name of the Governor of Georgia, in being, who is individ- 

ually designated, and such Governor dies pending the action, 

jt is not necessary to amend the suit, by the substitution of the 

name of his successor. Rubun, Governor, Gc. v. Fowler, . 60 
5. Can such bond be put in suit, without the previous order of 

the Judge of the Superior Court—Quere. . ‘ . Ibid. 
6. A Sheriff, in the State of Georgia, is entirely a ministerial offi- 

cer, whose province is to execute duties prescribed by law, 

and which duties may be contracted or enlarged, at the will of 

the Legislature. State v. Dews, , ‘ . . 397 


SLAVES. 
1. A manutnission subsequent to the Act of 1801, not sanctioned 
by legislative authority, is absolutely void, and produces no 
change in the condition of the slave. Spencer v. negroes Amy 
and Thomas, . ° . 178 
2. The Act of 1818, giant in relation to — pun to manu- 
mit slaves illegally, being a penal statute, cannot be so con- 
strued, as to accumulate the penalties of the statute of 1801, 
to an act committed before the passage of the former statute. Ibid, 
3. Construction of the laws of Georgia, a manumission. 
Marlow, et. al. vs. Roser, ‘ . 542 
4. A will, which directs the executor to -— to -~ Lesidhehee 


B. 4. 
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for the manumission of certain slaves, and if that cannot be ac- 
complished in that manner, that they should be sent out of the 
State to where it can be done, is not illegal, and does not 
contravene the policy of our statutes. ‘ ‘ - Ibid. 


SPECIAL VERDICT. See Appgat, 4. 
STATE. See Constitrutionat Law, 17, 18, 19. 
STATUTE. 


1. In general, a statute which introduces a new rule of law, and 
directs a particular method of proceeding under it, will, al- 
though it has no negative words, debar any other mode. Gue- 
rard & Polhill v. Polhill, é : ‘ R . 237 

2. If a statute destroys the character in which persons have act- 
ed in a civil or public trust, without pointing out a new mode 
in which the trust is to be performed, the latter is also at an 
end. Stale v. Mayor and Aldermen of Savannah, : - 250 

3. Quere, if a statute which acts retrospectively and divests a 
vested right, but does not impair the obligation of a contract, 
be absolutely void. Forsyth v. Marbury, . ; . 324 

4. A statute should be construed, (if consistent with its general 
scope,) so as to give it a prospective operation, where a con- 
trary construction would divest a vested right. : . Ibid. 

5. The Act of 19th December, 1822, which protects the proper- 
ty of the debtor from levy under a judgment, where such pro- 
perty for a definite period, had been in possession of a purcha- 
ser for reasonable compensation, and without actual notice of 
such judgment, may properly be construed, so as to refer only 
to levies founded on judgments, obtained since its passage. . Ibid. 

6. Such statute introduces a new rule of law, and is hot declara- 
tory of the old. . . . ° A . Ibid. 

7. A legislative Act appropriating property to the public, is an ir- 
revocable grant of such property. Mayor and Aldermen, &<. 

v. President, gc. of Steam Boat Company, . ° . 342 

8. If no time be fixed by a statute for it to go into operation, it 
takes effect from its date. Smets v. T. g J. Weathersbee, 537 

See Criminat Law, 21, 26. 

Junispicrion, 1,2. 
MortTaaceE, 4. 
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STATUTE OF FRAUDS AND PERJURIES, 
1. To support a collateral undertaking to answer for the debt 
&c. of another, made subsequently to the original agreement, 
there must be some new consideration shewn, growing out of, 
or having reference to such original agreement. Crane vs 
Bulloch, ‘ ; ° ° $ . . 318 
2. R. a feme covert, drew her draft in favor of C. on B. whe 
accepted the same, payable when in funds, After this accept- 
ance, J. S. B. the trustee of the drawer's separate property 
under a deed of marriage settlement, wrote upon the draft, «I 
will have this paid out of the next crop,” and signed his name 
as trustee. On action of assumpsit brought by C. against J. 
S. B. upon this promise, held, that there was no consideration 
for the promise ; that the case was within the provisions of the 
statute of frauds and perjuries, and that the action was not 
maintainable. : ° ° ‘ : - Ibid. 
3. A sale of goods at auction for the price of £10 and upwards, 
is within the statute of frauds. Sanderlin v. Trustees of Ro- 
man Catholic Church, 2 ‘ é Fe . 551 


STATUTE OF LIMITATIONS. 

1. It is a question of law for the Court to determine, as to what 
constitutes a sufficient acknowledgment, to take a case out of 
the statute of limitations. Sheflallv. Clay, . " . 

2. An admission from which an existing debt may be necessarily 
inferred, is sufficient to take the case out of the statute, though 
it be accompanied with an express denial of the debt. 

3. A statute of limitations to be constitutional and operative, 
must give an allowance of time in fuduro, te commence the 
action, Forsyth v. Marbury, . . ° « 3% 


STREET. See Savannag, 5. 


“SUPERIOR COURT.” See Criminat Law, 27. 
Eguity, 7, 8, 9. 
JuRispiction, 1, 2. 


SURETY. 
1. A surety who pays the debt, is entitled to be substituted in the 
place of the creditor, as to all the security or means possessed 





604 INDEX. 


SURETY—continvugp. 
by him, against the principal debtor, and all the co-sureties. 
Norris v. Ham, et. al., ; é J ‘s - 267 


TAX. See Faro Taste, 2. 
ConsrirurronaL Law, I, 2. 


TENANTS IN COMMON. See Co-partneEnsuip, 7. 


TERRITORIES OF UNITED STATES. See Consrirurionat. 
Law, 17, 18, 19. 


TITLE OF STATUTE. See Constitutionat Law, 16, 
TOOLS. See Distress Warrant, 1. 
TRESPASS. See Equity, 49, 50, 51. 


TRUSTS AND TRUSTEES. 
1. A Court of chancery, on sufficient grounds being shewn, will 
remove a trustee under a marriage settlement, and appoint a 


new one. Gale, et. ux., ‘ 3 4 B . 108 


2. If the original trustees are dead, the fact that the representa- 
tive of one is temporarily absent, and the representative of the 
other unwilling to act, is not per se, sufficient to justify the 
substitution of new trustees. The Court has power to compel 
such representatives to assume the trusts. —. ‘ . Ibid. 
8. But the Court may with the assent of all parties, substitute 


new trustees. ; ‘ : ° 3 . Ibid. 
4, But to justify the removal of such representatives as trustees, 

their refusal or incapability must be shewn, either by answer 

to the petition for substitution, by affidavits of petitioners, or 

neglect of representatives to shew catise, on proper citation. Ibid. 


See Banks, 3. 


“ UNLIQUIDATED DEMAND.” 

1. The judicial and legislative construction in Georgia, of the 
words “ unliquidated demand,” and “ open account,” has been, 
to consider all as such, unless there be some wrilten acknow- 
ledgement or promise by the debtor. A verbal acknowledge- 
ment of indebtedness in a definite sum, accompanied with a 
promise to pay, does not constitute it a liquidated demand. 
Fell v. Abbott, ‘ « . . 





USURY. See Equity, 1, 3. 
VENDOR AND VENDEE.. See Executor de son tort, 1, 2, 3, 4. 


VERDICT. 

1. A verdict clearly against evidence, may be set aside. Butan 
application for this purpose will not be favorably received, 
where there has been conflicting testimony. Sheftall v. Clay, 

See New Triat, 1, 4, 5, 6, 7, 8, 10, 11, 14. 


VESTED RIGHTS. See Srarure, 3, 4. 
VOLUNTARY CONVEYANCES. (See Huspanp anv Wire, 1. 


WAIVER. 

1. If a party suffers improper evidence to be admitted without 
objecting at the time, it is a waiver of the objection. Lowv. | 
Commissioners of Pilotage, . . ° . 302 

2. So, if after adjournment irregularly granted, he appears and 
goes totrial . ‘ ° ; . . Ibid. 


WARRANT OF ATTORNEY. 
1. It is sufficient if a warrant of attorney be exhibited when de- 
manded ; it may be executed at any stage of the suit. Nich- 
ols, et. al. v. Dennis, et. al... 7 i . 188 
2. A warrant of attorney continues to exist after judgment, if any 
other process is required to obtain the full benefits of such judg- 
ment. ; ’ : Pa . . Ibid, 
See Co-PaRTNERSHIP, 5, 


WASTE. See Eequrry, 17. 


WAY. 

1. The owner of land appropriated for a highway, retains the free- 
hold in the soil, and subject to the easement, and not interfer- 
ing with it, may use the land in any manner, and may main- 
tain ejectment, trespass or waste, for any exclusive appropria- 
tion of it by another. Mayor and Aldermen of Savannah, v. 
President, &c. of Steam Boat Co, . , . 342 

2. And the statute of Georgia, which directs consuiilaa to be 
made to the owners of land laid out for a highway, must be ta- 
ken to provide for the purchase of the easement, and not of the 
land. : ‘ ‘ ; ‘ ‘ . Ibid. 


C. 4. 
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WAY—conrTinvuEp. 
3. As a general rule, the freehold in the highway must be taken 
to belong to the proprietors of the adjoining soil. ° . Ibid. 
4, But this rule being founded on the presumption, that such way 
was originally taken out of the lands of the party who hath 
other lands adjoining, is not applicable, when such presump- 
tion cannot arise from the facts shewn, : ’ . Ibid, 


WEARING APPAREL. See Distress Warrant, 1. 


WILL. 
1. It seems, that the will of a femme covert will have no efficacy, 
unless there be an agreement before marriage, giving her the 


power to make such will, or such right has been conferred on 


her after marriage, by some act analogous to an agreement be- 
fore marriage ; the mere parol assent of the husband, is not 
sufficient to give such a will validity. McGowan v. Jones, et. 
al., . ‘ ° , ; ‘ . 184 
2. A will set aside on the ground of insanity, against the testimo- 
ny of the subscribing witnesses, where there was proof of pre- 
vious insanity ; where the disposition of the property was not 
rational or natural, and circumstances of mystery and suspicion 
were thrown around the subscribing witnesses. Griffin v. 
Griffin, : . . . . . - 217 
See Suaves, 4. 


WITNESS. See Crruinat Law, 7, 8, 9, 16. 
Eguirty, 34. 
EvipeEnce, 2, 3, 4, 5, 6, 10. 
New Triat, 10. 
Witt, 2. 








